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Coart of Appeals of the District of Colombia. 


No. 3124. 

Genevieve K. Gish, Appellant, 

vs. 

Ernest G. Walker. 


a Supreme Court of the District of Columbia. 

No. 58280. Law. 

Genevieve K. Gisii, Plaintiff, 

% 

vs. 

Ernest G. Walker, Defendant. 

United States of America, 

District of Columbia, t»: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed July 27, 1915. 

In the Supreme Court of the District of Columbia. 


No. 58280. Law. 

Genevieve K. Gish, Plaintiff, 
vs. 

Ernest G. Walker, Defendant. 

/ 

The plaintiff sues the defendant for money due and payable from 
the defendant to the plaintiff for the appropriation and use of a 
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party wall located on premises 2327 Ashmead Place, Washington, 
District of Columbia, and claims the sum of One Hundred and Fifty 
Dollars ($150.00) as and for the value of the same. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 


Certificate of Municipal Court on Appeal. 

******* 


Date. Proceedings. 

Plaintiff s attorney—II. F. Woodard. 
Defendant’s “ S. II. (liesv. 

1915. 


June 28th. Hill of particulars filed. Summons and copy issued re¬ 
turnable Julv 6—11 A. M. 

“ 30th. Summons returned ‘‘summoned as within directed/' 


•> 


1915. 

July (5th. Continued bv defendant to July 9—10 A. M. 

“ 8th. Subpoena d. t. and copy issued by defendant. 

“ “ “ “ “ returned “served, etc.” 

“ 9th. Trial—witnesses sworn. 

“ “ Judgment for plaintiff for $144.63 with interest and 

costs. 

“ 16th. Appeal, notice of. filed. 

“ “ “ undertaking on with E. Stevens, surety, ap¬ 
proved and filed. • 

19th. Appeal, record on and papers filed with Clerk of Supreme 
Court, D. C. and notice sent to defendant’s attorney. 


This is to Certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had l>efore the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 19th day of July 
A. D. 1915. 


F. G. AUK AM, 

Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 


Costs paid bv Plaintiff, $2.10. 
Costs paid by Defendant, $4.65. 
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3 Opinion. 

Filed May Id, 1917. 

******* 

The motion to place this cause at the foot of the assignment for 
Monday, May 21st, 1917, is granted under the circumstances. 

The practice of calling the calendar from which assignments are 
made for the following week l>eing comparatively new, it appears 
to the Court that the excuse offered for failure to answer the cause 
is sufficient, hut the Court cannot refrain from saying that when 
attorneys are to he out of town they should make some arrangement 
hv which the interests of their clients so far as the calendar is con- 
cerned will he looked out for. 

Bv the Court. 

WALTER I. McCOY, 

Justice. 


4 Supreme Court of the District of Columbia. 

Monday, June 4th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Before Judge McCoy. 

Come again the parties hereto in manner aforesaid, and the same 
jury that was respited yesterday and after the cause is given them in 
charge, upon their oath say they find in favor of the defendant. 
Thereupon, plaintiff by her attorney, waives the right to file a motion 
for a new trial and judgment on verdict is ordered. Wherefore, it 
is considered that the plaintiff take nothing by this action, that the 
defendant go hence without day, be for nothing held, and recover 
of the plaintiff his costs of defense to he taxed by the clerk and have 
execution thereof. 

From the foregoing, the plaintiff by her attorney of record, in open 
court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is fixed in the sum of One Hundred 
Dollars. 


Memoranda. 

June Iff, 1917.—Appeal bond approved and filed. 

June 27, 1917.—Time to settle Bill of Exceptions extended to 
August 20. 1917, inclusive, and to file Transcript of Record to 
October 1, 1917, inclusive. 

5 August 20, 1917.—Time to settle Bill of Exceptions ex¬ 

tended to September 10, 1917, inclusive, and to file Transcript 
of Record to October 20, 1917, inclusive, 
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Supreme Court of the District of Columbia. 

Monday, September 10th, 1917. 

Session resumed pursuant to adjournment, lion. Walter I. McCoy, 
Justice presiding. 

******* 

The Court having this day signed the bill of exceptions taken at 
the trial of this cause, as of the time of the noting thereof, now 
hereby orders the same of record nunc pro tunc. 


Assignment of Errors. 

Filed September 15, 1917. 

******* 

1. The Court erred in instructing the jury to bring in a verdict 
for the defendant. 

2. The Court erred in failing to submit the disputed questions of 
fact for the determination of the jury. 

HENRY F. WOODARD, 

A ttorney for Plaintiff. 

6 Designation of Record. 

Filed September 15, 1917. 

******* 

The Clerk will please prepare transcript in the above entitled cause 
for record on appeal and include therein copy of: 

1. The declaration filed in the Municipal Court of the District of 
Columbia and brought up on appeal to the Supreme Court of the 
District of Columbia. 

2. Verdict of the Jury. 

3. Entry of Judgment. 

4. Memo. Entry of Appeal. 

5. Memo. Approval and filing of bond. 

6. Memo. Bill of exceptions filed and submitted. 

7. Order allowing Bill of Exceptions. 

8. Assignment of Errors. 

8M>. Memo, of extensions. 

9. This order. 

HENRY F. WOODARD, 

Attorney for Plaintiff. 


Service of a copy of the above Order is acknowledged this — day 
of September, 1917. 

S. HERBERT GIESY, 
Attorney for Defendant , 
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Additional Designation of Record. 
Filed September 18, 11)17. 


July 19th, 1915.—Certificate of Clerk of Municipal Court on 
Appeal and accompanying papers. 

S. HERBERT G1ESY, 

Att’ii for Defendant. 

Service of above designation of record acknowledged this 18th dav 


of September 1917. 


HENRY F. WOODARD, 

Att'y for Plaintiff. 


8 Supreme Court of* the District of Columbia. 

United States ok America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to Ik 4 a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copies of which are made, 
parts of this transcript, in cause No. 58.280, at Law, wherein Gene¬ 
vieve Iv. Gish is Plaintiff and Ernest G. Walker is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscrilie my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of September, 1917. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 


In the Supreme Court of the District of Columbia. 

Law. No. 58280. 

Genevieve K. Gisii, Plaintiff, 


Ernest G. Walker, Defendant. 
Bill of Exceptions. 


Be it remembered that on the trial of this cause the plaintiff, to 
maintain the issues on her part joined, gave evidence tending to 
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prove that she was the owner of premises numbered 28*27 Ashmead 
Place, in the District of Columbia, prior to and during the year 1915, 
and ever since; that the east wall of said premises was a party wall 
nine (9) inches thick: that one-half of said wall was built upon 
plaintiff s land and the other half on the lot adjoining which was 
owned by the defendant: that the house now owned by the plaintiff 
was erected prior to 1915 and the east party wall remained as it was 
originally built until the spring of 1915; that during the year 1915 
the defendant caused to he erected upon his lot immediately adjoin¬ 
ing plaintiff s house a three story dwelling which is now known as 
2881 Ashmead Place, that plaintiff’s house was a two story building; 
that in the erection of the three story house hv the defendant he con¬ 
structed a nine (9) inch wall and carried same up and against the 
plaintiff's party wall until the top of plaintiff’s party wall was reached 
and above that a thirteen (18) inch wall; that four (4) inches of the 
said thirteen (18) inch wall extended over and rested upon the top 
of plaintiff’s party wall. 


10 Cross-examination: 

(J. Have you been up there to observe; have you been up there 
on the roof. A. No. I saw that when they were building it. 1 saw 
it from the hack of the second storv window. 

t 

Q. Your information is from where vou were, in the second storv 
hack porch or the hack of the house. A. Yes. sir. 

(J. I low can you see standing on the second story hack porch— 
how could you see what was being done on the wall of the roof of 
the house. A. By looking over the edge and up. 

Q. flow far could you look over the wall. A. I could not see 
very far. but l could see. 

And the plaintiff further gave evidence tending to prove that when 
her said building was erected that four and one-half f4 1 ) inches on 
the front of the party wall recessed so that the front or press brick 
did not extend over the entire front of the party wall, but covered 
only four and one-half (4 1 •_>) inches of the same; that defendant in 
putting up hDsaid building extended the front brick of his said house 
so that they were joined on the front by tilling in the recess and then 
mortared in place. 

And plaintiff further gave evidence tending to show that an ex¬ 
amination was made the day preceding the giving of the testimony 
hv plaintiff's witness. John B. Kinnear, her father, and that the 
thirteen inch wall erected hv the defendant rested upon the party 
wall: and that the saing.was attached tbgEetgJjv the use of morta r. 

Q. 4n observing this lapping^nVer of the\V alker wall, did you 
see any place where the brick actually rested on the Gish 

11 wall? A. Yes. sir. 

Q. Tell where and how. A. About four (4) feet lapped 
in front, and then the chimney was tied, and along hack from that— 
the four feet clear hack as far as it extended over the brick. Now 
and then there was a break. 
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And the plaintiff further pave evidence tending to show that an 
examination was made the day preceding the giving of the testi¬ 
mony by Daniel Braily Gisn, her husband, who testified that on the 
front of 11 te building the thirteen (13) inch wall, as erected by the 
defendant, not only rested on the party wal l-, hut that s ^^*^ \yp g at¬ 
tached theret o by the use of m ortar; that for a distance^of no t more 

seven (7) feet this brick was layiilg sol i dly TTTT^Tp^ 
of plaintiff s wall; then from there on there were some bricks set in 
at intervals mortared with mortar, and said witness Gish further testi- 
tied ^in substance that the chimney of plaintiff's house wasjjv the 
-dcfrn4rtnt joined" to the thirteen (13) inch wall by him erected and 
thus carried to the top of the building. 

And further gave evidence tending to prove that during the con¬ 
struction by defendant of his said building the said defendant cut 
two or more holes in the plaintiff’s party wall and inserted steel 
beams therein, but that later the said beams were taken out and the 
holes filled up. 

And further gave evidence tending to prove that the thirteen (13) 
inch wall erected by the.defendant partly rested upon the party wall. 


And further gave evidence by Morris Hacker. Building In¬ 
spector, tending to prove that if the Gish party wall had not beeii 
there Mr. Walker would have had to build a thirteen (13) inch wall 
for a three story house and could not have built a nine (9) inchl 
wall. 


1*2 The plaintiff further gave evidence tending to prove that 

although requested the defendant had declined to pay for 
the use of the party wall which the Building Inspector computed to 
he worth $114.03 the foregoing being in substance all the testimony 
offered on behalf of the plaintiff. 

The Defendant to maintain the issues on his part joined, gave 
evidence tending to prove l>v his witness William I. Boyd; that he 
was an assistant engineer in the Office of the Surveyor of the Dis¬ 
trict of Columbia and he made the plat marked Defendant’s Exhibit 
One signed bv M. C. Hazen. that he made the survey and the plat 
was made from actual measurements; that the Gish wall was thirteen 
(13) inches in the cellar and nine (9) inches above the level of the 
first floor; Plat attached hereto marked Defendant’s Exhibit one. 
Witness knew Walker erected a new nine inch wall wholly on 
Walker’s ground—an independent wall. 

And defendant further gave evidence by his witness Maior 
Edward G. Curtiss tending to prove that he was an assistant in- 
snector in the building department and it was his duty to supervise 
the construction of buildings, and in the discharge of his official 
duty he did observe the construction by Ernest G. Walker of an in¬ 
dependent nine (9) inch wall next to the Gish wall. The foundation 
was laid up close to the base of the foundation of the building next 
door, the Gish building, then the work started on the Walker foun- 




8 


GENEVIEVE K. GISII VS. ERNEST G. WALKER. 


dation and on the outside and carried the width of the wall over to 
the center of the concrete bridge. Then it was corbeled, as we call 
it, close to the 13 inch wall in the cellar of the Gish building. 

The ground was not firm ground to build on; the concrete was 
there and steel rods put in both ways; the foundation two feet deep 
by eighteen inches wide, the corbelling was five or six steps which 
brought the wall over against the adjoining wall and ‘‘then the nine 
(b) inch wall went up.” The wall was not attached to the Gish 
wall: he (Curtiss) kept the construction under observation; Walker 
wall was dependent upon Gish wall for support in no sense; Walker’s 
wall carried two ten inch iron beams; they carried two ten inch iron 
beams there and when witness discovered them, he had Mr. Walker 
have the beams cut off and the holes filled up and the holes re¬ 
bricked: the beams rested entirely on the Walker wa\l. 

Q. For what purpose was the Gish wall used at all? A. None 
that T know of? 


0. Was it used at all? A. No. sir. That was an independ¬ 
ent wall, means that it was not used at all. 


And the defendant further gave evidence bv his witness Matthew 
G. Lepley tending to prove that Lepley was an architect, and drew 
plans for the house defendant Walker built adjoining the bouse of 
(iish and superintended the construction of the house and was on 
the job every *24 hours: that the original plans prepared by him pro¬ 
vided a thirteen (13) inch party wall, between the Walker house and 
the Gish house. 


When the plans were presented to the Building Inspector for per¬ 
mit he (Lepley) had marked on the side of the thirteen (13) inch 
wall “nine (b) inches in party wall.” The engineer who went over 
the plans wanted to know the length and height of that wall and I 
(Lepley) explained it to him and Mr. Walker and he the engineer 
asked what we were going to do; whether we would replace the Gish 
wall with a new wall or whether we were to build an independent wall 
on our own grounds: Mr. Walker elected to build an independent 
wall on his ground. “The engineer and Mr. Walker wanted to know 
whether to have the wall taken down to the first floor and a new thir¬ 
teen (13) inch wall built to the height of the new building or 
whether we elected to build a new independent wall besides the old 
party wall.” Witness supervised the building of the independent 
wall, made the diagram from actual measurements on the premises 
which shows the details of the erection of the independent wall, and 
is in evidence marked defendant's Exhibit 4, attached hereto. 

“We started in to build an independent wall on the level of Wal¬ 
ker’s basement you see, and level with the next house; al>out three 
feet as 1 remember correctly and we put a foundation in there thirty 
inches wide and two feet deep and reinforced with iron rods about 
VL» to % of an inch thick (in diagram). On the top of that 
14 we started the the brick work, started the wall about three 
inches less the width of the foundation and corbeled it over 
to the house, or about the level of the concrete foundation of the ad¬ 
joining house which was eight courses of brick up to the foundation 
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of the adjoining house, then we started a nine inch wall on top of 
that corbelling, and went from there to the foundation of the fire wall 
of the next house, and laid an inch and a half joint of sand on the 
top of the foundation of the next wall.” 

Q. What do you mean by a sand joint? A. Dry joint, laid in 
there so that the wall, after the wall is completed the sand comes out 
and leaves an absolutely independent wall—independent of the other 
wall. 

That when the Walker wall reached the roof of the Gish house a 
sand joint was put in. 

Q. In widening the Walker wall 13 inches, did you rest it on the 
Gish wall? A. No, sir. 

Q. Tell the court and jury what you did with that wall at that 
point? A. We laid an inch and a half sand joint on top of the 
flashing, rested the bricks on the sand joint, the sand joint to be re¬ 
moved when we got to the top of the new 13 inch wall the front 
height to be five feet. 

Q. Was the Walker wall made to bear on the Gish wall? A. No, 
sir. 

Q. It has been testified here by Mr. Gish that the Walker wall 
was tied to the chimney of the Gish wall, how was that? A. Under 
the building regulations where you are building a wall up beside 
another property, it does not make any difference whether the party 
wall or what kind, we are to earrv the chimnev four feet above the 
height of the roof and that was done to comply with the building 
regulations. 

15 Q. The chimnev was carried up? A. Yes, four feet. 

Q. W as the Walker wall tied to the chimney? A. No, the 
chimney tied to the Walker wall. 

By virtue of putting a (9) inch wall up side of the Gish wall 
we were away from the party line—our wall was nine (9) inches and 
the half of the party wall was four and one-half (4%) inches mak¬ 
ing us thirteen and one-half (13%) inches on the front. That was 
bricked up and in no way were those bricks on that wall joined into 
the Gish wall. The wall was so constructed and we did construct it 
so that no weight or any part of the building of the independent wall 
was resting on the other property whatsoever. 

And the defendant further gave evidence in his own behalf, tend¬ 
ing to prove that he built the house next to plaintiff’s property with 
plans drawn by Mr. Lepley; that he went down to the District Build-» 
ing and took out a permit; the question then came up with reference 
to what sort of a wall I should have; the Building Inspector’s Office 
“gave us two chances whether to put up a nine inch independent wall 
or tear out the Gish wall and put in a thirteen inch wall.” 

Q. Was there any alternative given you between building a new 
thirteen inch wall and building an independent nine inch wall? 
A. None, whatever. 

He elected to build an independent nine inch wall, built first by 
a very exceptionally strong foundation because the ground was 
rather weak. The trench there was between two and three feet 
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wide, the wall was corbelled up eight courses, bricked it up pretty 
nearly level with the Gish ground; as a matter of fact the Gish foun¬ 
dation was a pretty weak foundation and we had to build a brick wall 
into Mr. Gish’s wall to make it stay, shore it up; from that point we 
put up a nine inch wall; coming to the top of the Gish wall we put 
in a sand joint an inch and a half, nearly two inches. lie ob¬ 
served the construction of the sand joint, knows personally it was 
thick enough so that his wall did not rest on the Gish wall. 
10 When the iron beams were raised higher it was discovered 
they were four inches longer than the wall. They had begun 
to cut holes when I reached the house. I decided right soon that 
while I was in a little doubt T would saw this beam off and in the 
meantime Mr. Lepley said we must saw it off. I sent for a saw and 
Major Curtis said we must get that beam off hv all means so I gave 
the instructions to have it done. The l>eams were sawed off, the 
holes blocked up. 

Q. There has been testimony that you tied this wall to the Gish 
chimney? A. Mr. Gish’s chimney was brought up four feet or 
whatever might be necessary to bring it up over the top of my 
house. 

Q. In order to put up that thirteen inch wall what would you have 
had to do with the Gish wall? A. T would have had to make sure 
that the foundation was good and would have had to get instructions 
from the Building Inspectors’ Office to tear the wall down; might 
have put up a thirteen inch wall provided the foundation was strong 
enough ; if the foundation was not adequate 1 would have had to have 
torn down the thirteen inch wall and also torn out the foundation 
and put in an adequate foundation. 

The defendant further gave evidence by his witness Brsii Inzer 
tending to prove that he was the foreman of the job and observed the 
construction of the wall between the Walker and the Gish prop¬ 
erties, the footing was concrete reinforced with iron rods eighteen 
inches: we started a nine inch wall on that; he observed the con¬ 
struction of the independent wall; as it was constructed up it was not 
attached to the Gish wall in any way; when it came to the flashing 
raising from nine inches to thirteen inches there was a sand joint 
left about two inches; he observed the hole cut in the wall; the iron 
man had the hole cut in the wall. “I know I had the hole bricked 
up with cement and mortar too.” As foreman he observed what was 
done when the top of the Gish wall was reached—left a sand joint 
one and one half to two inches thick. 

17 Q. Did the Gish wall carry the Walker wall 9 A. No, 

sir. 


And the defendant further gave evidence by his witness Morris 
Hacker that he Morris Hacker did not himself determine the thick¬ 
ness of the partv wall hut it was done by an employe of his office 
named Hunt—that his valuation was made from actual measure¬ 
ment of the wall, he took the other plans and saw how much of the 
old wall was covered by the new wall; if this wall was used that was 
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the value of the part which was used; lie did not attempt to say 
whether it was or was not used, was not to the best of his recollection. 
And the foregoing l>eing in substance all of the testimony offered by 
the defendant and the plaintiff, the court then and there instructed 
the jury to find a verdict for the defendant, to which said ruling the 
said plaintiff by her counsel then and there duly excepted and 
which said exception was then and there by the trial justice noted 
upon his minutes. 

And comes here the plaintiff by her attorney and prays the court 
to sign, seal and make part of the record her bill of exceptions, 
taken at the trial of this cause, now for then, which is accordingly 
done. 

WALTER I. McCOY, 

Justice. 

September 10, 1917. 


(Here follow drawings marked pages IS & 19.) 


19Vi» | Endorsed:] Law. No. 58,280. Genevieve K. Gish, Plain 
tiff, vs. Ernest G. Walker, Defendant. Bill of Exceptions. 
Law Offices Henry F. Woodard, 004 Eleventh Street Northwest 
Washington, D. C. Telephone, Main 4723. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3124. Genevieve K. Gish, appellant, vs. Ernest G. Walker. Court 
of Appeals, District of Columbia. Filed Sep. 22, 1917. Henry W. 
Hodges, clerk. 





